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QUESTIONS PRESENTED 


The third-party defendant, United Janitorial Services, Inc. filed a 
bond to release an attachment issued upon the affidavit of the agent of 
third-party plaintiff, Washington Building Services, Inc., which attach- 
ment was against credits of the third-party defendant. New Amsterdam 
Casualty Company is surety upon the bond. The attachment was re- 
leased on condition that the parties on the bond would abide and perform 
the judgment of the Court. Judgment was rendered for the third-party 
plaintiff, for the amount of its complaint, but the Court held that the at- 
tachment was null and void, on a finding that the affidavit stated a con- 
clusion. 


Third-party plaintiff's motion for judgment on the bond was denied 
and the surety was discharged. 


The questions presented are: 


1. Whether a bond for release of an attachment, of the type filed 
in this case, constitutes a contract to pay the judgment rendered in fa- 
vor of the third-party plaintiff. 


2. Whether a finding by the Court that the affidavit stated a con- 
clusion, supports a judgment that the attachment is void, without a 
finding of fraud or that the allegations were false. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. 


A Bond To Release an Attachment and in Consideration 
of the Release of the Attachment To Abide and Perform 
the Judgment of the Court Constitutes a Contract To 
Pay the Amount Awarded to the Plaintiff 


An Irregularity in Attachment Proceedings Does Not 
Void an Attachment, But at Most Makes it Voidable 


The Affidavit Filed To Obtain an Attachment Before 
Judgment Met the Requirements of District of 
Columbia Code, Section 16-301 


The Court Did Not Find That Any Fraud Had Been 
Committed in Obtaining the Attachment, and the Surety 
Has Not Claimed That the Judgment Against Third- 
party Defendant Was Obtained by Fraud; nor Is There | 
Any Finding That the Affidavit Was False 


In Granting Judgment to Third-party Plaintiff, the 
Court Denied the Motion of Third-party Defendant To 
Discharge the Surety, Yet Held the Attachment Was 
Null and Void. In This State of the Record the Bond 
Was Not Released and the Surety Was Not Discharged 
Until the Judgment of January 18, 1965 


The Attachment Was Not Void When the Bond To 
Release it Was Filed. To Permit a Defendant To 
Gain Possession of Attached Credits by Filing a 

Bond To Perform the Judgment, Then Later Withdraw 
Its Promise Would Work Hardship and Fraud 


CONCLUSION 


(in) 
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Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 
JURISDICTIONAL STATEMENT 


This is an appeal from the United States District Court for the Dis- 
trict of Columbia in an action to recover upon a contract. The appeal 
is from a judgment entered January 18, 1965, denying a motion for 
judgment against appellees, who were third-party defendant and surety, 
upon their liability upon the bond for release of attachment. Notice of 
appeal was filed February 9, 1965. Jurisdiction of this appeal is granted 
by 28 U.S.C. Section 1291. 


STATEMENT OF THE CASE 


Crown Supply, Inc., plaintiff, filed a complaint for debt against 
Washington Building Services, Inc., defendant and third-party plaintiff, 
which corporation in turn filed a third-party complaint for indemnity 
for the same debt against United Janitorial Services, Inc., third-party 
defendant. 


Third-party plaintiff, Washington Building Services, Inc. filed the 
affidavit of its president and obtained the issuance of an attachment be- 
fore judgment against credits of United Janitorial Services, Inc., third- 
party defendant, which corporation then filed a Bond for Release of At- 
tachment Before Judgment and obtained an ex parte order from the 
District Court releasing the credits attached. 


Thereafter United Janitorial Services, Inc. filed a motion to quash 
the attachment and for release of the bond, which motion was denied by 
the District Court. 


Upon a trial of the issues judgment was rendered for plaintiff Crown 
Supply, Inc. against Washington Building Services, Inc., defendant and 
third-party plaintiff, and for Washington Building Services, Inc., third- 
party plaintiff, against United Janitorial Services, Inc., third-party de- 
fendant for identical sums, $15,483.09. The judgment (JA 20) stated that 
the attachment which had been issued was null and void and the case was 
referred to the Auditor of the Court to take proof of damages sustained 
by the third-party defendant and to report thereon to the Court. The 
matter is still pending before the Auditor of the Court. 


Thereafter a motion was made by plaintiff and third-party plaintiff 
for judgment against United Janitorial Services, Inc. and New Amster- 
dam Casualty Company, surety, upon their liability on the bond filed to 
release the attachment. 
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The Court denied the motion for judgment and discharged the surety 
(JA 34). The basis of the Court's judgment appears to be set forth in an 
oral opinion (JA 14) that the affidavit upon which the attachment was is- 
sued "sets forth just a conclusion" and that it was insufficient and 
therefore the attachment was null and void. 


STATEMENT OF POINTS 


1. The trial court erred in denying the motion for judgment against 
United Janitorial Services, Inc., third-party defendant, and New Amster- 
dam Casualty Company, surety, on their liability on the dissolution bond 
filed herein. 


2. The trial court erred in discharging New Amsterdam Casualty 


Company from liability as surety on said bond. 
SUMMARY OF ARGUMENT 


The judgment of the Court denying judgment against the third-party 
defendant and its surety on their bond, is based upon the Court's oral 
opinion holding that the affidavit upon which the attachment was issued 
stated a conclusion and was therefore insufficient, and that the attach- 
ment was therefore null and void. Decisions of District of Columbia 
Appellate Courts hold that a bond to dissolve an attachment and abide 
and perform the judgment of the Court constitutes a contract to pay the 
judgment, and a mere irregularity in an attachment proceeding does not 
nullify the attachment, nor release the surety. 


I 


A Bond To Release an Attachment and in Consideration of the 
Release of the Attachment To Abide and Perform the Judgment 
of the Court Constitutes a Contract To Pay the Amount Awarded 
to the Plaintiff 


In United States Surety Co. v. American Fruit Product Co., 40 App. 
D.C. 239, Mr. Justice Van Orsdel, speaking for the Court, observed that 
the surety's "only relation to the original suit was through its contract 
to abide by and perform the judgment that should be rendered against 
defendant." He further observed: "An attachment or appeal bond is a 
contract. Where the surety, by express agreement in the bond, as in 
this case, agrees to submit to the jurisdiction of the court, and abide by 
and perform the judgment of the court, it is equivalent to a waiver of 
process and submission to the jurisdiction of the court.” 


Il 


An Irregularity in Attachment Proceedings Does Not Void 
an Attachment, but at Most Makes it Voidable 


In National Surety Co. v. Poates, 43 App. D.C. 334, a claim was 
made that the affidavit to obtain an attachment was defective. Mr. Justice 
Robb, speaking for the Court said: "At most, the failure of the affidavit 
preceding the attachment to set forth the fact that the defendant in the 
attachment proceeding had estate or debts owing to him in this District 
rendered the attachment voidable, had it been seasonably attacked by 
the defendant." And further in the decision said, "Having entered into 
this contract, the effect of which, as we have already said, was to dis- 
solve the attachment, the surety was thereafter estopped, except upon a 
showing of fraud, to set up Such a defense as is here interposed." 


In its opinion in the above case the Court states: "In Pacific Nat. 
Bank v. Mixter, 124 U.S. 721, 728, 31 L. Ed. 567, 571, 8 Sup. Ct. Rep. 
718, it was ruled that the sureties on a bond, given to release goods at- 
tached and obligating the parties to pay any final judgment which might 
be rendered, ‘are estopped from setting up, as a defense to an action for 
a breach of its condition, any irregularities in the form of proceeding to 
obtain an attachment authorized by law which would warrant its discharge 
upon a proper application made therefor. As the purpose of the bond is 
to dissolve an attachment, its due execution implies a waiver both by the 
defendant and his sureties of all mere irregularities'." 


Il 


The Affidavit Filed To Obtain an Attachment Before Judgment 
Met the Requirements of District of Columbia Code, 
Section 16-301 

The D. C. Code, Section 16-301, provides: "In any action * * * for 
the recovery of * * * a debt, or damages for the breach of a contract, 
express or implied, if the plaintiff, his agent or attorney, either at the 
commencement of the action or pending the same, shall file an affidavit 
showing the grounds of his claims and setting forth that the plaintiff has 
a just right to recover what is claimed in his declaration, * * *and where 
the action is to recover a debt stating the amount thereof, and where the 
action is to recover damages for the breach of a contract setting out, 
specifically and in detail, the breach complained of and the actual dam- 
age resulting therefrom, and also stating either, * * * or, fourth, thathe 
has assigned, conveyed, disposed of, or secreted, or is about to assign, 
convey, dispose of, or secrete his property with intent to hinder, delay, 
or defraud his creditors, * * * the clerk shall issue a writ of attachment 
and garnishment to be levied upon so much of the * * * credits of the de- 
fendant as may be necessary to satisfy the claim of the plaintiff: * * *." 


Appellants submit that the affidavit filed to obtain the attachment met 
the Code requirements. 


IV 


The Court Did Not Find That Any Fraud Had Been Committed 
in Obtaining the Attachment, and the Surety Has Not Claimed 
That the Judgment Against Third-party Defendant Was Obtained 
by Fraud; Nor Is There Any Finding That the Affidavit Was 
False 


The judgment that the attachment was null and void is based upon 
the Court's oral opinion that the affidavit stated a conclusion. No fraud 
was found, and no falsity in the affidavit was found. 


Vv 


In Granting Judgment to Third-party Plaintiff, the Court Denied 
the Motion of Third-party Defendant To Discharge the Surety, 
Yet Held the Attachment Was Null and Void. In This State of 
the Record the Bond Was Not Released and the Surety Was Not 
Discharged Until the Judgment of January 18, 1965. 


The judgment rendered May 21, 1964, gave judgment to third-party 
plaintiff for the amount of its claim, but held that the attachment against 
the credits of United was null and void, Examination of the judgment in 


the original record will show that the Court struck out certain findings 


which had been submitted, and thus expressly omitted those findings. In 
an oral opinion on May 21, 1964 (JA 19), the Court stated a separate 
motion to discharge the surety should be made and that it was not going 
to do it one way or another summarily. Such a motion was made by 
third-party defendant as an alternative motion to its motion for a new 
trial. Both motions were denied. (JA 24) 


No other ruling on the discharge of the surety nor the release of the 
bond was made until the judgment of January 18, 1965. Any contention 
that the surety was released by the judgment of May 21, 1964, is con- 
trary to the record. 
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The Court, in its judgment of January 18, 1965, discharging the 
surety, reversed its judgment filed July 1, 1964, denying the alternative 
motion to discharge the surety, but in view of the Court's statement 
(oral opinion, JA 16) that the judgment referring the case to the Auditor 
of the Court "is like an interlocutory judgment in that respect" appellant 
does not contend that the Court was without jurisdiction to enter the 
judgment of January 18, 1965. 


VI 


The Attachment Was Not Void When the Bond To Release It 
Was Filed. To Permit a Defendant To Gain Possession of 
Attached Credits by Filing a Bond To Perform the Judgment, 
Then Later Withdraw Its Promise Would Work Hardship and 
Fraud. 


The attachment was in effect when the bond to release it was filed, 
and there was nothing before the Court in the terms of the bond or 
otherwise, to indicate any qualification, condition, restriction, or equiv- 
ocation in the promise to abide and perform the judgment of the Court 
to the sum of $16,000.00. After obtaining possession of the attached 
credits pursuant to an ex parte order of Court, without notice, by post- 
ing its bond, the third-party defendant later filed a motion to quash the 
attachment which had already been released upon its application. Such 
a practice would permit a defendant whose credits were attached to dis- 
pose of, transfer, or otherwise remove assets, after filing its bond, then 
having disposed of its assets, proceed to contest its liability under its 
bond to perform. 


CONCLUSION 


The judgment discharging the surety should be reversed and judg- 


ment entered for appellants. 


Respectfully submitted, 


James C. Cacheris 


711-14th Street, N. W. 
Washington, D. C. 


Albert C. Boehm 


2060-14th Street N. 
Arlington, Virginia 


Attorneys for Appellants 
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INDEX TO JOINT APPENDIX 


Relevant Docket Entries 
Third-party Complaint, filed January 24, 1963 
Affidavit and writ of attachment, filed February 1, 1963 


Bond for Release of Attachment Before Judgment, 
filed February 9, 1963 


Order Releasing Attachment, filed February 9, 1963 
Oral Opinion, May 12, 1964 

Oral Opinion, May 21, 1964 

Judgment, Filed May 21, 1964 


Motion for New Trial and, Alternatively, Motion to Alter or 
Amend Judgment, filed May 29, 1964 


Points and Authorities in Support, filed May 29, 1964 


Order Denying Motion for New Trial and, Alternatively, 
Motion to Alter or Amend Judgment, filed July 1, 1964 


Suggestion of Bankruptcy, filed November 20, 1964 


Motion for Judgment Against United Janitorial Services, Inc., | 
and New Amsterdam Casualty Company, filed December 8, 1964 .. 


New Amsterdam Casualty Company's Opposition to Motion 
for Judgment, filed December 21, 1964 


Memorandum in Support of Third Party Plaintiff and Plaintiff's 
Motion for Judgment, filed January 7, 1965 


Oral Opinion, January 11, 1965 


Order Discharging Surety, filed January 18, 1965 
Notice of Appeal, filed February 9, 1965 


RELEVANT DOCKET ENTRIES 


Motion of deft for leave to file 3rd party complt; P&A; 
e/m 1-23-63 


Third party complt; exhibit 


Affidavit of Jack Moran president & agent of third-party pltff 
for attachment before judgment 


Bond in attachment of Washington Building Services Inc. with 
United States Fidelity & Guaranty Company in the sum of 
thirty-one thousand dollars ($31,000.00) approved and filed 


Attachment before Judgment writs (18), interrogatories (18) 
issued; deposit by Miller Brown & Gildenhorn, $18.00, 
United Janitorial Services, H.G. Smithy, Benjamin Franklin 
Corp. DC National Bank, Corp. Guarantee & Trustee Co., 
Warner & Cafritz ser 2-1 


Order that accounts & credits attached of deft. United Janitorial 
Services, Inc. at District of Columbia National Bank, H. G. 
Smithy Co., Cafritz Co., Greenholt, Inc., Brainerd W. Warner Il, 
and Ben Franklin Corporation, in amount of $15,482.09 be re- 
leased. (N) Hart, J. 


Bond of United Janitorial Services for release of attachment in 
amount of $16,000.00 with New Amsterdam Casualty Co. ap- 
proved, Hart, J. 


Order denying motion of 3rd-party deft to quash writs of at- 
tachment & for release of bond; denying motion of pltff for 
judgment of condemnation; denying motion of pltff for summary 
judgment; & referring cause to Assignment Commissioner for 
early trial. (N) (AC/N) Youngdahl, J. 


Hearing, Holtzoff, J- 


Judgment for plaintiff vs deft in the amount of $15,483.09 with 
interest from Jan. 1, 1963 and costs; for deft. and 3rd party 
plaintiff vs. 3rd party deft. in the amount of $15,483.09 with 
interest from Jan. 1, 1963; for deft and 3rd party plaintiff on 
the counterclaim of 3rd party deft. for breach of contract; 
declaring the attachment before judgment of deft and 3rd party 
plaintiff vs. the 3rd party deft issued on Feb. 1, 1963 null and 
void; referring case to Auditor for assessment of the damages 
sustained by the 3rd party deft. by virtue of the said wrongful 
attachment. (N) (copy to be sent to Auditor) Holtzoff, J. 


Feb. 9 


March 18 


(iii) 


Motion of third party defendant for a new trial or to alter or 
amend judgment; points and authorities; c/m 5/28/64; M.C. 
5-29-64 


Motion of 3rd party deft. for new trial denied. (N) (Fiat) 
Holtzoff, J. 


Order denying motion of 3rd party deft for a new trial or in 
the alternative to alter or amend the judgment and the opposi- 
tion filed thereto by deft and 3rd party pltf. (N) Holtzoff, J. 


Suggestion of bankruptcy of United Janitorial Services, Inc.; 
c/m 11/20/64 ; 


Motion of Washington Building Services, Inc. for judgment; 
points and authorities; c/m 12/8/64; M.C. 12/8/64. 


Appearance of Jackson, Gray and Laskey (1025 Connecticut 
Avenue, N.W.) as attorneys for New Amsterdam Casualty 
Company, surety for United Janitorial Services, Inc.; c/m 
12/17/64 


Opposition of New Amsterdam Casualty Company, to motion 
for judgment of defendant and third party plaintiff; c/m 12/21/64 


Memorandum of New Amsterdam Casualty Company in opposi- 
tion to defendant and third party plaintiff's motion for judgment. 


Memorandum of plaintiff and third party plaintiff in support of 
their motions for judgment; c/m 1/6/65; Exhibit: 


Order denying motion for judgment of deft. & 3rd party pltf 
and discharging New Amsterdam Casualty Co., surety on 
bond of United Janitorial Services, Inc., from further liability 
thereon. (N) Holtzoff, J. 


Notice of appeal of Washington Building Services, Inc. and 
Crown supply Company; deposit by Boehm $5.00. 


Record on Appeal delivered to United States Court of Appeals 
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JOINT APPENDIX 
[Filed, Jan. 24, 1963] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 


CROWN SUPPLY, INC., a corporation 
310 Sixth Street, South 
Arlington, Virginia, 
Plaintiff 


vs. : CIVIL ACTION 
: NO. 17-63 


WASHINGTON BUILDING SERVICES, Inc., 

a corporation 

Registered Office Investment Building 

Washington, D.C. 

c/o Donald A. Brown, Registered Agent, 
Defendant and Third 
Party Plaintiff 


vs. 


UNITED JANITORIAL SERVICES, INC., 

a corporation, 

SERVICE OF PROCESS UPON: 

Corporation Guarantee and Trust Company 

Registered Offices and Agent 

Colorado Building 

1341 G Street, N. W. 

Washington, D. C. 

and 

SOL ADOFF 

c/o United Janitorial Services, Inc. 

630 O Street, N. W. 

Washington, D. C. 

and 

MYRON VOLK 

c/o United Janitorial Services, Inc. 

630 O Street, N. W. 

Washington, D. C. 
Third Party De- 
fendants 


THIRD PARTY COMPLAINT 


1. The amount in controversy exceeds Ten Thousand Dollars 
[$10,000.00], exclusive of costs and interest. 

2. Plaintiff Crown Supply, Inc., has filed against Defendant and 
Third Party Plaintiff Washington Building Services, Inc., a complaint 
for goods sold and delivered which is attached hereto as "Exhibit A." 

3. On or about the 5th day of October, 1962, Defendant and Third 
Party Plaintiff Washington Building Services, Inc., and Third Party De- 
fendants, United Janitorial Services, Inc., Sol Adoff and Myron Volk, 
entered into an agreement and by virtue of the terms of said agreement 
Third Party Defendant United Janitorial Services, Inc., agreed to as- 
sume $17,483.09 in liabilities owing from Defendant and Third Party 
Plaintiff, Washington Building Services, Inc., to Crown Supply Company. 
A copy of said agreement is attached hereto as "Exhibit B” and made 
a part of this Complaint. 

4. Third Party Defendants Sol Adoff and Myron Volk, under the 
terms of said agreement agreed to be personally responsible to pay 
forty-six percent [46%] of the difference between $17,483.09 and the 
amount actually owed to Crown Supply Company. 

5. This Third Party Plaintiff adopts, by reference, against the 
Third Party Defendants all allegations in the Complaint filed herein 
and this Defendant and Third Party Plaintiff alleges that if it has any 
liability to the Plaintiff then the Third Party Defendants are liable over 
to this Third Party Plaintiff for part of or all of the entire amount and 
of any judgment that may be recovered by Plaintiff against the Third 
Party Plaintiff. 

WHEREFORE, Defendant Washington Building Services, Inc., prays 
for judgment against Third Party Defendants United Janitorial Serv- 
ices, Inc., Sol Adoff and Myron Volk for any Sums that may be adjudged 
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against Defendant Washington Building Services, Inc., in favor of Plain- 
tiff Crown Supply, Inc. 


MILLER, BROWN & GILDENHORN 


By: /s/ James C. Cacheris 
Attorneys for Defendant Washington Building 
Services, Inc. 


[Exhibit A] 
COMPLAINT 


(Debt for goods and supplies sold and delivered) 

1. Jurisdiction of this cause of action is founded on the Code of 
Laws in and for the District of Columbia, the amount is in excess of 
Ten Thousand dollars, and the action is within the general jurisdiction 
of the Court. 

2. The defendant is indebted to the Plaintiff in the sum of $15,483.09, 
this sum being the balance due for goods and supplies sold by plaintiff 
to defendant at its special instance and request during the months of 
December, 1961, through September, 1962, both months inc sive, 
which sum defendant has promised to pay but has failed so to do. 

WHEREFORE, plaintiff demands judgment against defendant for the 
sum of $15,483.09, together with interest from January 1, 1963, and 
costs of this action. 

/s/ Albert C. Boehm 
Attorney for Plaintiff 


[Acknowledgment, dated 3 day of January, 1963] 


AGREEMENT 


AGREEMENT made in the District of Columbia as of the Ist day 
of October, 1962, by and between Washington Building Services, Inc., a 
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District of Columbia corporation (hereinafter called WBS"), United 
Janitorial Services, Inc., a District of Columbia corporation (herein- 
after called "United"), Jack H. Moran (hereinafter called Moran"), 
Sol Adoff (hereinafter called "Adoff") and Myron E. Volk (hereinafter 
called "Volk"). 

WHEREAS, Moran has acquired all the stock in WBS previously 
owned by Adoff and Volk, respectively and Adoff and Volk have each 
resigned as officers and directors of WBS; and 

WHEREAS, United desires to purchase and WBS desires to sell 
certain building maintenance contracts now owned by WBS; and 

WHEREAS, United is willing to assume certain debts of WBS in 
payment for the sale of the aforesaid building maintenance contracts 
to it: 

NOW THEREFORE, it is mutually agreed between the parties as 
follows: 

1. WBS hereby sells, transfers and assigns to United all its right, 
title and interest to those certain building maintenance contracts 
which it now has, including the right to collect all amounts due thereon 
for work performed after October 1, 1962, to wit: 


For Premier and Mercury Buildings 
(Cafritz) $4800.00 

919 - 18th Street, N. W. 1600.00 

"4801 K Street, N.W. (Disc Bldg.) 1200.00 
Brookings Institute 2016.66 
Arlington Realty Co. 550.00 
Rockville Medical Center 710.00 
Farragut Square Bldg. 1540.00 
U.S.1.A. - C.B.B. Management 5600.00; 


the gross amount of all such contracts being $18,016.66 monthly, and 


United agrees to perform such contracts for the balance of the term 
thereof. 

2. United hereby assumes certain debts of WBS, as the same are 
specifically set forth in Schedule A, annexed hereto and incorporated 
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herein by reference, and agrees together with Adoff and Volk person- 
ally to indemnify and hold WBS and Moran, jointly and severally, harm- 
less for all or any part of any of such debts. 

3. United and Adoff and Volk, jointly and severally agree that they 
will secure the release by the creditors listed in Schedule A of securi- 
ties held by the said creditors which are the property of Moran or WBS 
and will effect the delivery of the same to Moran. It is the intent of 
this clause that United will furnish or cause to be furnished to such 
creditors, other security in good and sufficient amount, in replacement 
thereof. 

4, Moran and WBS, jointly and severally agree that they will in- 
demnify and hold Volk and Adoff harmless for any debts, liabilities or 
obligations of WBS heretofore or hereafter incurred, other than thase 
debts, obligations and liabilities set forth in Schedule A (which are 
being assumed by United). 

5. The parties hereto agree jointly and severally that they 
will execute such other and further documents, writings, letters or 
memoranda and do all other things necessary to perform this agree- 
ment. Specifically, but not limited thereto, WBS will sign appropriate 
notices to the customers whose accounts are listed in ‘paragraph 1 


hereinabove to advise of the assignment of the said contracts to United. 


6. WBS and Moran agree that for a period of five years from the 
date hereof, neither will solicit or accept maintenance work for the 
buildings set forth in paragraph 1 hereinabove, nor will either of them 
do or perform any act to have any of the said buildings transfer the 
maintenance contracts to any firm other than United. United, Volk and 
Adoff agree that for a like period of five years, none of them will 
solicit or accept maintenance work for the following accounts being 
retained by WBS, nor will any of them do or perform any act to have 
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any of the said buildings transfer’ the maintenance work to any firm 
other than WBS: 

Pennsylvania Building, 

1001 Connecticut Avenue, 

1101 - 15th Street, N. W., 

Munsey Building, 

National Theater. 


The agreement contained in this paragraph shall apply not only to the 
individuals and companies agreeing hereto, but also to any firm, com- 
pany or corporation in which the respective parties may have an inter- 
est, direct or indirect, as an officer, director, stockholder, partner, 
employee, consultant or joint venturer. 
7. The transfer of the various interests as set forth herein 

shall be effective on the 1st day of October, 1962. 

IN WITNESS WHEREOF, the parties have hereunto set their hands 
and seals, this 5th day of October, 1962. 


WASHINGTON BUILDING SERVICES, INC. 


Corporate Seal By /s/ Jack H. Moran, (L.S.) 
President 


UNITED JANITORIAL SERVICES, INC. 


Corporate Seal By /s/ Sol Adoff (L.S.) 
President 


/s/ Jack H. Moran (L.S.) 
Individually 


/s/ Sol Adoff (L.S.) 
Individually 
/s/ Myron E. Volk (L.S.) 
Individually 
Witness: /s/ Donald A. Brown [?] 
Witness: /s/ Burton R. Thorman 


District of Columbia, ss: 

I, , a notary public, do hereby certify that on this 5th day of 
October, 1962, personally appeared before me Jack H. Moran, who 
being by me first duly sworn, declared that he 1s the President of the 
Washington Building Services, Inc., that in signing the foregoing agree- 
ment as President of the said corporation, he acted by virtue of and in 
pursuant of authority granted to him and acknowledged said deed to be 
the act and deed of the said corporation. 


Notary Public 
My Commission expires 


District of Columbia, ss: 

I, , a notary public, do hereby certify that on this 5th day of 
October, 1962, personally appeared before me Sol Adoff, who being by 
me first duly sworn, declared that he is the President of United Jani- 
torial Services, Inc., that in signing the foregoing agreement as Presi- 
dent of the said corporation, he acted by virtue of and in pursuance 
of authority granted to him and acknowledged said deed to be the act 
and deed of the said corporation. 


Notary Public 
My Commission expires 


District of Columbia, ss: 

I, , a notary public, do hereby certify that on this 5th day of 
October, 1962, personally appeared before me Jack H. Moran, Sol 
Adoff and Myron E. Volk and acknowledged their signatures as individ- 
uals to the foregoing instrument as being their act and deed. 


Notary Public 
My Commission expires 


SCHEDULE A 
TO AGREEMENT DATED OCTOBER 5, 1962 
BY AND BETWEEN 
WASHINGTON BUILDING SERVICES, INC., 
UNITED, MORAN, ADOFF AND VOLK 


Ys ES = OE em 


LIABILITIES ASSUMED BY UNITED FROM WASHINGTON 
BUILDING SERVICES, INC., IN THE FOLLOWING AMOUNTS: 


Crown Supply Company $ 17,483.09 
[adjustment to be made after 
verification of amount] 


Note to Ida Kotliar, Louis Sybell and 
Mac Robbins [also known as Klugeman 
note | 19,350.00 


Sol Adoff [note from Washington 
Building Services to Adoff| 6,500.00 


Se 


TOTAL $ 43,333.09 


In the event that on October 1, 1962, less than $17,483.09 is owed 
to Crown Supply Company, or their assigns, on the above account, for 
any reason whatsoever, then ADOFF and VOLK will personally be 
responsible to pay FORTY-SIX PERCENT [46%] of the difference be- 
tween $17,483.09 and the amount actually owed to Crown Supply Com- 
pany, to WASHINGTON BUILDING SERVICES, INC. 


/s/ Jack H. Moran 


/s/ Sol Adoff 
/s/ Myron E. Volk 


[Filed Feb. 1, 1963] 
AFFIDAVIT FOR ATTACHMENT BEFORE JUDGMENT 


District of Columbia, SS: 


JACK MORAN, being first duly sworn on his oath, deposes and 
says: 

That he is the president and agent of the third party plaintiff Wash- 
ington Building Services, Inc. 

That the plaintiff Crown Supply, Inc., in the above-captioned case 
has filed a complaint and attachment against defendant and third party 
plaintiff, Washington Building Services, Inc., for the amount of $15,483.09. 
That defendant and third party plaintiff, Washington Building Services, 
Inc., has filed a third party complaint against third party defendant, 
United Janitorial Services, Inc. Said third party defendant, on October 
1, 1962, entered into an agreement with third party plaintiff by virtue 
of which it assume liabilities in the amount of $17,483.09 owing to plain- 
tiff Crown Supply, Inc. 

Affiant further says that the third party defendant, United Janitorial 


Services, Inc., has assigned, conveyed, disposed of or secreted, or is 


about to assign, convey, dispose of, or secret its property with intent 
to hinder, delay or defraud its creditors. 

Affiant further states that third party plaintiff has filed herein a 
bond executed by it, with security approved by the Clerk, in twice the 
amount of the claim, conditioned to make good to third party defendant 
all costs and damages which he may sustain by reason of wrongful su- 
ing out of the attachment. 


/s/ Jack Moran, 
President 


Subscribed and sworn to before me this 31st day of January, 1963. 


/s/ Edith G. Reel 
Notary Public, D. C. 


District of Columbia, SS: 

JACK MORAN, being first duly sworn on oath, deposes and says: 
That he is the president and agent of the third party plaintiff Washington 
Building Services, Inc. 

That third party plaintiff has a just right to recover from the third 
party defendant what he has prayed for in his third party complaint. 

/s/ Jack Moran 

Subscribed and sworn to before me this 1st day of February, 1963. 

Harry M. Hull, Clerk 


United States District Court 
for the District of Columbia 


py /s/ Robert C. Huey 
Deputy Clerk 


ATTACHMENT BEFORE JUDGMENT 


The President of the United States, to the Marshal for Said Dis- 
trict, Greeting: 

You are hereby commanded to attach, seize, and take into your 
custody the Third Party defendant's lands and tenements, property and 
credits which shall be found in this District, to the value of $15,483.09 
with interest from January 1, 1963 being the amount of the Third Party 
plaintiff's demand against the Third Party defendant, as shown by its 


affidavit, and claimed in its complaint, and the further sum of $_, 


for the costs and charges which may accrue in the premises; and the 
same so attached, safely keep, subject to the orders of the Court, unless 
the Third Party defendant or the person in whose possession the pro- 
perty is attached, deliver to you, to be filed herewith, his undertaking, 
with sufficient surety or sureties to abide by and perform the judgment 
of the Court in relation to said property. And should you attach the 
Third Party defendant's property or credits in the possession of any 
other person or persons than the Third Party defendant you shall notify 
such person or persons of such seizure by virtue of this Writ of Attach- 
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ment, and serve a notice upon it or them as well as on said Third Party 
defendant, to appear in said Court on or before the twentieth day, ex- 
clusive of Sundays and legal holidays, accruing after the service of said 


notice, to show cause, if any there be, why the property or credits so 
attached should not be condemned and execution thereof had. 
Witness, The Honorable Chief Judge of said Court, the 1st day of 
February, A.D. 1963. 
HARRY M. HULL, ‘Clerk 
By /s/ Robert C. Huey 


[Filed, Feb. 9, 1963] 
BOND FOR RELEASE OF ATTACHMENT BEFORE JUDGEMENT 


The third party defendant, United Janitorial Services, Inc., and 
NEW AMSTERDAM CASUALTY COMPANY, its surety, in considera- 
tion of the discharge and release of the attachment upon the credits of 
the defendant, United Janitorial Services, Inc., by the United States 
Marshall upon the attachment before judgement sued out against the 
said third party defendant in the above entitled cause, appear, and sub- 
mitting to the jurisdiction of the Court, hereby undertake for them- 
selves and each of them, and each of their heirs, executors, adminis- 
trators, successors or assigns to abide by and perform the judgement 
of the Court in the premises to the sum of SIXTEEN THOUSAND DOL- 
LARS ($16,000.00) which judgement may be rendered against all the 
parties whose names are hereto signed. 

Signed and sealed this 9th day of February, 1963. 

UNITED JANITORIAL SERVICES, INC. 


By /s/ A. Wolfe, Treasurer 
NEW AMSTERDAM ALTY COMPANY 
/s/ Robert P. MT nee, MP. 


Duggan By /s/ Maury Young 
Atty-in-fact 
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Surety approved this 9th day of February, 1963. 
Surety holds authority from Secy. of Treas. to do 
business in D. C. and has a process agent herein. 


HARRY M. HULL, Clerk 
2-9-63 


By /s/ Dean F. Miller {?] 
Deputy Clerk 


APPROVED as to Surety, form and amount. 
/s/ GLH, J. 


[Filed, Feb. 9, 1963] 
ORDER RELEASING ATTACHMENT 


It appearing that upon application of the plaintiff, Crown Supply, 
Inc., the Clerk of the Court issued a Writ of Attachment Before Judg- 
ment herein, dated, February Ist, 1963; and 

It further appearing that as a result thereof the defendant, United 
Janitorial Services, Inc. had its accounts and credits at the District of 
Columbia National Bank; H. G Smithy Co.; Cafritz Co.: Greenhoot, Inc.: 
Brainerd W. Warner III; Ben Franklin Corp.; attached in the amount of 
$15,483.09: 

And it further appearing the defendant, United Janitorial Services, 


Inc., has filed a good and adequate security in lieu of the funds attached, 
It is. by the Court. this 9th day of February, 1963, 
ORDERED: That the said accounts and credits attached, be and they 


are hereby released. 
s Geo. L. Hart, Jr. 


Judge 


PROCEEDINGS 


May 12, 1964 
Washington, D. C. 


The above-entitled matter came on for further hearing before The 
HONORABLE ALEXANDER HOLTZOFF, a United States District Judge, 
at 10:00 A.M. 

* * x 

THE COURT: The Court finds that the third party plaintiff has 
been guilty of a series of breaches of contract dated October 1, 1962, 
in failing to execute and deliver to the third party defendant, United 
Janitorial Services, documents evidencing assignments of the contracts 
to perform maintenance services for various buildings. 

The Court finds, however, the third party defendant has not estab- 
lished that as a result of this series of breaches of contract, it has 
sustained any damages which form a basis of recovery of a money 
judgment. 

For that reason this aspect of the counterclaim of the third party 
defendant will be dismissed on the merits. 

We will proceed with the claim for damages for wrongful attach- 
ment. The queStion is if the attachment is wrongful whether the debtor 
is entitled to damages. I think when a motion to vacate ‘the attachment 


was made and denied, that was an adjudication that the attachment was 


not wrongful. 

The fact that a person does not pay his debts is not sufficient basis 
for attachment because otherwise one could get an attachment every 
time one starts a law suit. If it is shown that the party whose property 
is sought to be attached, has assigned, conveyed, disposed of or se- 
creted or is about to dispose, assign, convey, or secrete his property 
with intent to defraud his creditors, there is a basis for an attach- 
ment. 
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I had occasion to hold in connection with a motion to vacate an at- 
tachment in Petroni versus Bass, 186 Federal Supplement, 759, that an 
affidavit in support of an attachment must set forth facts and not mere 
conclusions. 

The affidavit in this case sets forth just a conclusion and I hold 
that the affidavit was insufficient on the basis of that case. I conclude 
this was a wrongful attachment. I hold there was wrongful attachment 
here and that the third party plaintiff is entitled to recover on the bond 
for damages that are properly recoverable for a wrongful attachment. 
In order to determine the amount of damages I shall refer the matter 
to the Auditor, as we generally do in such cases. 

To sum up my ruling, I hold that the counterclaim for damages for 
breach of contract is not established. The claim for damages for 
wrongful attachment is established because the affidavit is insufficient 
for failure of proof of the general allegations in the affidavit. 

The case will be referred to the Auditor to determine the amount 
of damages for wrongful attachment. The claim for abuse of process 
is just the same thing. 

There should be only one judgment in this case. There should be 
a provision first in favor of Crown Supply, Incorporated, plaintiff 
against Washington Building Services, Incorporated, as the defendant, 
for the sum of $15,483.09 with interest from January 1, 1963. That 
was already provided for. 


And next there should be aprovision for indemnity in favor of the 


defendant Washington Building Services, Incorporated, as against The 
United Janitorial Services. This provision of the judgment should pro- 
vide that United Janitorial Services shall indemnify the Washington 
Building Services for whatever amount they are compelled to pay on the 
judgment of Crown Supply Company. 

Then there should be a provision dismissing so much of the 
counterclaim of the third party defendant as is predicated upon breach 
of contract between the third party defendant and the third party plain- 
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tiff. The judgment will further provide that the attachment obtained by 
Washington Building Services against United Janitorial Services was 
invalid in that the affidavit is insufficient on the face thereof, and that 
the proof given in support thereof is insufficient, and will refer the 
case to the Auditor for determination of the amount of damages. 

I want to say that I realize that Judge Youngdahl has denied a mo- 
tion to vacate the attachment. But it does not appear whether he did it 


on the merits or on any other basis, and in any event, an interlocutory 
order under the practice of this Court as laid down by the Court of Ap- 


peals many years ago, is not res judicata. 

Do you wish to address the Court? 

MR. FOGEL: If I may, Your Honor. 

THE COURT: Yes, Mr. Fogel. 

MR. FOGEL: Your Honor, the only issue I want to ask you about, 
was whether or not we would be limited solely to the actual damages 
or punitive damages which we asked for ? 

THE COURT: Oh, I do not think you can have punitive damages. 

I think you will be limited to actual damages, such as counsel fees that 
you have expended in order to defend the matter and items of that kind. 
There are quite a few authorities on the question as to what damages 
are recoverable for wrongful attachment. 

MR. COCHERIS: Your Honor, I just wanted to make one point now. 
Your Honor has ruled and I do not propose to argue this, that is, there 
is authority to the effect, that posting the bond and obtaining release of 
the attachment of the property, that they are estopped to deny the valid- 
ity of the attachment. 

THE COURT: Ido not think they are. I think the premium on the 
bond is a recoverable item. A person does not have to keep on suffer- 
ing in order to be able to recover damages. 

MR. COCHERIS: Thank you, Your Honor for hearing this case. 

MR. BOEHM: This leaves one point uncertain in my mind, Your 
Honor, and I would like Your Honor's indulgence or guidance in this. 
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In other words, my motion, as it stands now, I have a judgment against 
Washington Building Services, and Washington Building Services has a 
judgment against United. Now what happens to my motion for con- 
demnation? My motion for condemnation was at the same time as the 
motion to quash? 

THE COURT: I think you will have to bring separate proceedings. 

MR. BOEHM: Well Ihave. You see I attached any funds due from 
United or by United to Washington Building Services, so in this respect 
I think that I have. 

THE COURT: I will grant a judgment. I think the judgment may 
provide for condemnation of so much of the funds attached under your 
attachment, Mr. Boehm as will cover the amount due under this judg- 
ment. You may include such a provision. I think counsel should collab- 
orate in framing this judgment because this is a rather complicated 
judgment. 

I think the four of you gentlemen, you, Mr. Boehm, Mr. Cocheris, 
Mr. Thorman, and Mr. Fogel can collaborate. One or two of you might 
prepare a draft. Draw up a paper as you would sitting around a table at 
a committee meeting, so to speak. 

MR. BOEHM: But a part of it should be a condemnation of funds ? 

THE COURT: Yes. 

MR. BOEHM: Very well. Thank you, sir. 

THE COURT: Do you wish to address the Court? 

MR. THORMAN: Yes, may it please the Court. Is it Your Honor's 
intention that the entry of the judgment be postponed until the Auditor 
has rendered his report? 

THE COURT: No. But one of the provisions of the judgment will 
be to refer the matter to the Auditor for computation of damages. This 
is like an interlocutory judgment in that respect. When the Auditor re- 
ports and if his report is approved, there will be a final judgment for 
that amount. 

MR. THORMAN: There is one other item that Your Honor has not 
referred to in your oral ruling, and that is the subject of costs. It be- 
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comes a little unusual situation here in that there was Mr. Boehm's at- 
tachment which subject never arose, but we felt that was a wrongful at- 
tachment as well. Our feeling was that there certainly should be no 
costs, 

THE COURT: There is nothing before me on that. Now insofar as 
costs are concerned Mr. Boehm is entitled to costs, and so is United 
on its claim for wrongful attachment. You may make provision accord- 
ingly. Is there anything else gentlemen? I think that disposes of this 
case, 

MR. THORMAN: Thank you, Your Honor. 

(The Court recessed at 11:18 until 11:30.) 


PROCEEDINGS 
May 21, 1964 | 
Washington, D.C, 

The above cause came on as a preliminary matter before THE 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge, 
at 10:00 a.m, 

* * * 

THE DEPUTY CLERK: Are there any preliminary matters to 
come before the Court? 

MR. BOEHM: Your Honor, I have a judgment order in this case 


of Crown Supply that I would like to submit to the Court. 

THE COURT: Any objection as to form? 

MR. THORMAN: Yes, Your Honor; not only form, but there is to 
substance as well. 


The third party defendants have submitted a counterproposal. 
THE COURT: Iam not going to compare the two word for word. 
I want you to tell me what your objection is to the plaintiff's proposal. 
MR. THORMAN: The objection is primarily to the language of Mr. 
Boehm's proposal to the fourth paragraph, that judgment be and hereby 
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is granted in favor of Crown Supply for condemnation against United 
Janitorial Services. 


It was our understanding that Mr. Boehm raised this question with 
Your Honor at the conclusion of the trial and that Your Honor very 


specifically said that you would grant judgment of condemnation against 
Washington Building Services assets but not against United Janitorial. 

Your Honor had already found that there was a wrongful attachment by 

Washington Building Services against -- 

THE COURT: Iam going to interrupt you. 

The question of judgment of condemnation should not be part of 
this judgment because condemnation is a method of collecting this 
judgment. ; 

Is there a motion for condemnation? 

MR. BOEHM: Yes, sir. 

THE COURT: Then since that is contested, I think I will hear 
argument on that, if it is set for argument. I don't think that should 
be part of this judgment. 

Now is there any other objection? 

MR. THORMAN: Yes, Your Honor. We have spelled out more 
specifically in our third and fourth paragraphs the substance of Mr. 
Boehm's third paragraph, the language of which we think is a little 
more in keeping with Your Honor's ruling, and further, we think that 
in view of the fact there was a wrongful attachment as found by the 
Court, that the surety on the bond that was given to secure the wrong- 
ful attachment should be discharged from this case. 

THE COURT: Do you represent the surety ? 

MR. THORMAN: No, Your Honor, we represent the third party 
defendant, but of course the surety company has an interest in this mat- 
ter, and we think since there has been a finding of wrongful attach- 
ment -- 

THE COURT: Why should the surety be discharged? 

MR. THORMAN: Your Honor, the attachment in this case was 


JA 19 


found to be wrongful, there was found to be no basis for it, and under 


the law as I understand it, having set aside the attachment by declaring 
a wrongful attachment, therefore the entire attachment falls and the 
bond along with it. 

THE COURT: On the contrary, the surety might be liable on its 
bond for damages. 

MR. THORMAN: But, Your Honor, we would then have the anoma- 
lous position of the party who issues a wrongful attachment then being 
able to come in here and collect under a bond. 

THE COURT: I thought you were referring to the attachment bond. 

MR. THORMAN: No, Your Honor, I am referring --perhaps I did 
state that; if so, I stated it erroneously and I apologize. The bond Iam 
referring to is the bond which was put up by the third party defendant 
in order to secure -- 

THE COURT: In order to discharge the levy? 

MR. THORMAN: Yes. 

THE COURT: Well, I will discharge that bond, of course. 

MR. BOEHM: May I be heard a second on that, Your Honor ? 

THE COURT: Yes. 

MR, BOEHM: As I understand it, there are two types of bonds in 
these type of cases. One is a so-called forthcoming bond; the other 
one is a bond to abide the judgment of the Court. 

In this case the bond given was a bond given to abide the judgment 
of the Court, not strictly a forthcoming bond at all. 

Therefore, I felt all along that the question of -- 

THE COURT: It was not a bond to substitute for the levy? 

MR. BOEHM: That is right, it was not. It's a bond to abide -- 

THE COURT: I think you better make a separate motion to dis- 
charge the bondsman. I am not going to do it one way or the other 
summarily. 

MR. THORMAN: Your Honor, this was the usual a of bond. 

THE COURT: You better make a separate motion for that. I will 
hear both sides then. 
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I think under the circumstances this judgment should contain only 
the first two paragraphs. In fact, that was my intention originally. 
Everything else are consequences of collecting this judgment. 

MR. CACHERIS: How about on paragraph 3, Your Honor, on the 
counterclaim of the third party defendant as to breach of contract, 
which is similar in both orders? 

THE COURT: I think I will dismiss the counterclaim. Yes, I think 
I should do that. 

But I am not going to let all these recitals stand. I think this judg- 
ment had better be rewritten. 

I have skeletonized some of this and I have struck out all of the 
reasons and recitals. That belongs in the findings of fact. I used your 
counter form as a base, Mr. Thorman. 

Suppose all of you go over this and see whether there are any er- 
rors in it. If there are, you may speak to the Clerk. 

-* (The matter stood concluded.) 


[ Filed May 21, 1964] 


JUDGMENT 


Upon consideration of the evidence presented in the trial of the is- 
sues herein, and the court having announced its findings of fact and con- 
clusions of law, it is by the Court this 21st day of May, 1964, 

ORDERED AND ADJUDGED, 

1. That judgment be, and it is hereby entered in favor of the 
Plaintiff, CROWN SUPPLY, INC. and against the Defendant WASHING- 
TON BUILDING SERVICES, INC. in the amount of $15,483.09, together 
with interest at 6 per cent from January 1, 1963, and costs. 

2. That judgment be, and it is hereby entered in favor of the De- 
fendant and Third-Party Plaintiff, WASHINGTON BUILDING SERVICES, 
INC., upon its Third Party Complaint against the Third-Party Defendant 
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UNITED JANITORIAL SERVICES INC., in the amount of $15,483.09, to- 
gether with interest at 6 per cent from January 1, 1963. 

3. That judgment be, and it is hereby entered in favor of the De- 
fendant and Third-Party Plaintiff, WASHINGTON BUILDING SERVICES, 
INC., upon the counterclaim of Third-Party Defendant, UNITED JANI- 
TORIAL SERVICES, INC., for breach of contract. 

4. That the said attachment before judgment of Third-Party Plain- 
tiff WASHINGTON BUILDING SERVICES, INC. against the assets of 
Third-Party Defendant, UNITED JANITORIAL SERVICES, INC., issued 
herein on February 1, 1963, is, and is hereby declared to be null and 
void the cause is referred to the Auditor of the Court to take proof of 
damages sustained by the Third-Party Defendant UNITED JANITORIAL 
SERVICES, INC. by reason of said wrongful attachment and to report 


thereon to the Court. 
/s/ Alexander Holtzoff 
Judge 
United States District Court 
Respectfully Submitted For the District of Columbia 


/s/ Burton R. Thorman 
Attorney for 3rd Party Defendant 


/s/ Carl P. Fogel 
Attorney for 3rd Party Defendant 
and Counterclaimant 


[Filed May 29, 1964] 


MOTION FOR A NEW TRIAL 
AND, ALTERNATIVELY, 
MOTION TO ALTER OR AMEND THE JUDGMENT 


The Third-Party Defendant, United Janitorial Services, Inc., moves 
the Court to set aside the findings of fact and conclusions of law and the 
judgment entered herein, on the 21st day of May, 1964, and to grant to 
the Third-Party Defendant a new trial on all the issues on the grounds 
that: 


9. The Court erred, as a matter of law, in refusing 
to permit third-party defendant to present evidence in sup- 
port of its claim, which was among the issues framed by 
the pleadings and the pretrial order, for punitive damages 
on the wrongful attachment. 

10. The Court erred in refusing to permit the third- 
party defendant to present evidence to show fraud and col- 
lusion, by the plaintiff and the third-party plaintiff, to en- 
able third-party plaintiff to substantiate its stated grounds 
for compensatory and punitive damages for wrongful attach- 
ment and abuse of process. 

* * * 

12. The Court erred in refusing to permit third-party 
defendant to present evidence that the attachment was not 
merely wrongful but was done with malice, notwithstanding 
counsel's statement (made after the Court's warning that 
fraud was a serious allegation and had not been proven by 
the evidence thus far), that fraud could and would be proven 
on the basis of evidence which would be borne out by deposi- 
tion testimony; the Court thus deprived third-party defendant 
of its right to prove and establish its claim to punitive dam- 
ages. 

13. The Court erred in failing to discharge the surety 
on the bond filed herein by third-party defendant to lift the 
attachment levy, after the Court had already held that the 
attachment was a wrongful attachment. 

ALTERNATIVELY, third-party defendant moves the Court to alter 


or amend the judgment heretofore entered in this action, insofar as said 
judgment fails to adjudge that the surety on the bond filed herein by 
third-party defendant on February 9, 1963 should be discharged of fur- 
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ther liability thereon, the grounds therefor being set forth in paragraph 
numbered 13 of the foregoing Motion for a New Trial. 
Respectfully submitted, 


Burton R. Thorman . 

Carl P. Fogel 

Attorneys for Third-Party 
Defendant 


[Certificate of Service 
28 May 1964] 


[Filed May 29, 1964] 


POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR A NEW TRIAL, AND ALTERNATIVELY, 
MOTION TO ALTER OR AMEND THE JUDGMENT 
———— RE PU EGMENT 


Rule 59 (a), Federal Rules of Civil Procedure. : 
Rule 59 (e), Federal Rules of Civil Procedure. 
* * * 

7. Since the pleadings and the pretrial order framed an issue as 
to whether the affidavit made by Jack Moran in support of the third- 
party plaintiff's attachment before judgment was made recklessly, wan- 
tonly and maliciously, third-party defendant was entitled to offer evi- 
dence in support of this issue, to establish its right to punitive damages. 
Cf. Davis v. Peerless Insurance Co., 103 U.S. App. D.C. 125. 

8. It has long been established that if an attachment is illegal and 
therefore void, the bond which replaces the attachment is. also void. 
Pacific National Bank v. Mixter, 124 U. S. 721, 728, 31 L. Ed. 567, 571. 

9. The Court's failure to include in the judgment specific language 
discharging the surety on the bond given by third-party defendant to lift 
the attachment, subjects the surety to claim by the third-party plaintiff 
and permits third-party plaintiff to attempt to benefit by its own mis- 
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deeds in filing a wrongful attachment; in effect, third-party plaintiff 
may attempt to nullify the force and effect of the Court's finding that 
the attachment was a wrongful attachment. 

10. While the surety does not consider that it any longer has any 
liability under the bond, it should not be required to litigate this matter 
and to take the further time of the Court. 


Respectfully submitted, 


Burton R. Thorman 

Carl P. Fogel 

Attorneys for Third-Party 
Defendant 


[Filed July 1, 1964] 


ORDER 


Upon consideration of the Motion of Third Party Defendant, United 
Janitorial Services, Inc., for a new trial and alternatively Motion to al- 
ter or amend the Judgment and the opposition filed thereto by Third 
Party Plaintiff Washington Building Services, Inc., it is by the Court 
this 1st day of July, 1964; 

ORDERED: That said Motion be, and it hereby is denied. 


/s/ Alexander Holtzoff 
Judge 


[Certificate of Service 
30 June 1964] 


[Filed Nov. 20, 1964] 


SUGGESTION OF BANKRUPTCY 


Comes now UNITED JANITORIAL SERVICES, INC., through its at- 
torney, Carl P. Fogel, and hereby files a Suggestion of Bankruptcy in 
the above-entitled action, and advises the court that on the 20th day of 
November, 1964, there was filed a voluntary petition in bankruptcy in the 
United States District Court for the District of Columbia, being docketed 
in Bankruptcy No. 91-64, that it was thereafter adjudicated bankrupt, that 
the question of its discharge has not been determined, and that the debt 
upon which the above-captioned cause of action is based is of such a na- 
ture that a discharge in bankruptcy would be a release; that it has duly 
scheduled Washington Building Services, Inc., Washington, D.C. in its 
schedules filed in the said bankruptcy proceeding, and that the said 
creditor will in due course receive formal notice of the bankruptcy and all 
hearings and matters pertinent thereto; that the above captioned suit was 
filed on, to-wit, November 20, 1964, and was pending at the time of the 
filing of the petition in bankruptcy, and is still pending. 

WHEREFORE, the premises considered, it is prayed that this court, 
in accordance with the provisions of Title 11, U.S. Code, Section 29 and 
Chapter III, Section II, of the Bankruptcy Act, stay all further proceed- 
ings in the above-captioned cause of action until the question of the dis- 
charge of the defendant, UNITED JANITORIAL SERVICES, INC., shall 
be determined by the Referee in Bankruptcy of the United States District 
Court for the District of Columbia before whom all proceedings in the 
said defendant's bankruptcy matter are now pending. 


/s/ Carl P. Fogel 
Attorney for Defendant, 
UNITED JANITORIAL SERVICES, 
INC. 


[Certificate of Service 
20 November 1964] 


[Filed Dec. 8, 1964] 


MOTION FOR JUDGMENT 


Now comes the defendant and third party plaintiff, Washington 
Building Services, Inc., and moves the Court for judgment against United 
Janitorial Services, Inc. and New Amsterdam Casualty Company and 
states: 

1. On February 9, 1963, United Janitorial Services, Inc. and New 
Amsterdam Casualty Company filed a bond to release an attachment is- 
sued by this Court and in consideration of such release agreed to per- 
form the judgment of this Court. Copy of bond attached as part uf this 
motion. 

2. That judgment was rendered in favor of the third party plain- 
tiff against United Janitorial Services, Inc. on May 21, 1964 for the sum 
of $15,483.09 and interest from January 1, 1963, and said sum has not 
been paid, nor any part thereof. 

WHEREFORE, third party plaintiff asks that judgment be entered 
against United Janitorial Services, Inc. and New Amsterdam Casualty 
Company for the amount of $16,000.00 upon its undertaking as afore- 
said. 


/s/ James C. Cacheris 
Attorney for Defendant and 
Third Party Plaintiff 
Points and Authorities 


Section 16-311, D. C. Code, 1961 


[Certificate of Service 
8 December 1964] 


[Filed Dec. 21, 1964] 
OPPOSITION TO MOTION FOR JUDGMENT 


Comes now the New Amsterdam Casualty Company, surety ona 
forthcoming bond issued to release an Attachment before Judgment upon 
the credits of the Third-Party Defendant, United Janitorial Services, 
Inc., and opposes the Motion for Judgment filed by Defendant and Third- 
Party Plaintiff, Washington Building Services, Inc., and for reasons 
therefor Says: 

The Judgment entered by the Court on the 21st day of May, 1964 
adjudged the Attachment before Judgment of Third-Party Plaintiff, 
Washington Building Services, Inc., against the assets of Third-Party 
Defendant, United Janitorial Services, Inc., issued on February 1, 1963, 
to be null and void and adjudged said Attachment to have been wrongful. 
Logically, there can be no liability on a bond to release a void attach- 
ment. 

Respectfully submitted, 


By: /s/ James R. Treese 


[Certificate of Service Attorneys for New Amsterdam 
21 December 1964] Casualty Company 


[Filed Dec. 21, 1964] 


MEMORANDUM IN OPPOSITION TO DEFENDANT 
AND THIRD-PARTY PLAINTIFF'S MOTION 
FOR JUDGMENT 


The Judgment signed by Judge Holtzoff in the above action contained 
the following: 


'* * * That the said attachment before judgment 
of third-party plaintiff, Washington Building Services, 
Inc. against the assets of third-party defendant, United 
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Janitorial Services, Inc., issued herein on February 1, 
1963, is, and hereby declared to be null and void and 
the cause is referred to the Auditor of the court to take 
proof of damages sustained by the third-party defend- 
ant, United Janitorial Services, Inc. by reason of said 
wrongful attachment and to report thereon to the court.” 


At the time of entry of Judgment, the Court correctly struck from 
the Judgment the phrase discharging the surety since that issue was not 
before the Court. The Court could not, at that time, have entered Judg- 
ment against the surety without their presence at a hearing on their al- 
leged liability and the Court could not have released the surety without 
consent of all parties to the action. 

A void attachment will not sustain a bond given to discharge it, or 
to release the property seized. A surety on such a bond, in an action to 


enforce its liability may defend on the ground that the attachment was 
void. Pacific National Bank v. Mixter, (1888) 124 U.S. 721, 31 L. Ed. 


567, 8S. Ct. 718; Maiatico Const. Co. v. United States, 65 U.S. App. D.C. 
62, 79 F. 2d 418; Anvil Gold Mining Co. v. Hoxsie (1903 C.C.A, 9) 125 
Fed. 724, 89 A.L.R. 266, 277 and cases cited therein. 

In Pacific National Bank v. Mixter, 124 U.S. 721, 728-729, the Su- 
preme Court stated: 


m& * * In the present case, however, the question 
is whether the bond creates a liability when the attach- 
ment on which it is predicated was actually prohibited 
by law. In other words, whether an illegal and there- 
fore a void attachment is sufficient to lay the founda- 
tion for a valid bond to secure its formal dissolution. 
The bond is a substitute for the attachment, although 
not affected by all the contingencies which might have 
discharged the attachment itself. Carpenter v. Tur- 
ell, 100 Mass. 450, 452; Tapley v. Goodsell, 122 
Mass. 176, 182. Such being the case, it neces- 
sarily follows that if there was no authority in law 
for the attachment, there could be none for taking the 
bond. If the attachment itself is illegal and therefore 
void, so also must be the bond which takes its place. 
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Objections can be made to an attachment issued on 
proper legal authority, which cannot be used as a de- 
fense to a bond taken under the statute for its dissolu- 
tion; but if there can be no lawful attachment, there can 
be no valid bond for its dissolution. The case is to be 
considered as though there was no law whatever for the 
seizure of property by attachment before judgment in 
any case. As the taking of the property under such cir- 
cumstances would be unlawful, so also would be the act 
of the magistrate in accepting the bond." 

* * * 


It having been determined by Judge Holtzoff in the Judgment entered 
in this action that the attachment was, and declared to be, null and void, 
the bond releasing said attachment is accordingly null and void and the 
surety herein, New Amsterdam Casualty Company, must be deemed re- 
leased by said order. 

Respectfully submitted, 
JACKSON, GRAY & LASKEY 


By: /s/ James R. Treese 
Attorneys for New Amsterdam 
Casualty Company 


[ Filed Jan. 7, 1965] 


MEMORANDUM IN SUPPORT OF THIRD PARTY PLAINTIFF 
AND PLAINTIFF'S MOTION FOR JUDGMENT 


The Third Party Defendant relies upon Pacific National Bank v. 
Mixter, 124 U.S. 721 (1888). 

The Third Party Plaintiff, and the Plaintiff, rely upon National 
Surety Co. v. Poates, 43 App. D.C. 334 (1915). 

PACIFIC NATIONAL BANK v. MIXTER, 124 U.S. 721 (1888) 

The decision in this case holds, that since the Statutes of the United 
States prohibited attachments before judgment against National Banks in 
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state courts, that the attachments involved in this case were illegal and 
void, and the release bonds annulled. The Court said, ''The law in this 
respect stands precisely as it would if there were no State law providing 
for such a remedy in any case." 

The Court, however, further stated, "It is undoubtedly true that 
sureties on a bond of this kind are estopped from setting up as a defense 
to an action for a breach of its condition, any irregularities in the form 
of the proceeding to obtain an attachment authorized by law which would 
warrant its discharge upon a proper application made therefor." 
NATIONAL SURETY CO. v. POATES, 43 App. D.C. 334 (1915) 

The decision in this case holds that an attachment issued upon an 
affidavit which did not meet the requirements of the Code, is, at most 
voidable; that a surety is estopped from defending its liability on such a 
ground, The Court said (pg 337), "In Pacific Nat. Bank v. Mixter, 124 
U.S. 721, 728, 31 L.ed. 567, 8 Sup. Ct. Rep. 718, it was ruled that the 
sureties on a bond, given to release goods attached and obliging the 
parties to pay any final judgment which might be rendered, 'are estopped 
from setting up, as a defense to an action for a breach of its condition, 
any irregularities in the form of proceeding to obtain an attachment au- 
thorized by law which would warrant its discharge upon a proper appli- 
cation made therefor. As the purpose of the bond is to dissolve an at- 
tachment, its due execution implies a waiver both by the defendant and 
his surety of all mere irregularities.'"’ 

The Court further said, (pg 337), ''The necessary effect of the bond 
in question was the dissolution of the attachment. It was in no sense a 
delivery bond. See Sec. 454 of the Code. In United States Surety Co. v. 
American Fruit Product Co., 40 App. D.C. 239, we had under considera 
tion a bond like the one here involved. Mr. Justice Van Orsdel, speak- 


ing for the Court, observed that the surety's ‘only relation to the origi- 
nal suit was through its contract to abide by and perform the judgment 
that should be rendered against defendant.' He further observed: 'An 
attachment or appeal bond is a contract where the Surety, by express 
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agreement in the bond, as in this case, agrees to submit to the jurisdic- 
tion of the Court, and abide by and perform the judgment of the Court, 
it is equivalent to a waiver of process and submission to the jurisdic- 
tion of the Court.'" 

The Court said (pg 338), "At most, the failure of the affidavit pre- 
ceding the attachment to set forth the fact that the Defendant in the at- 
tachment proceeding had estate or debts owing to him in this District 
rendered the attachment voidable, had it been seasonably attached by 
the defendant." 

ARGUMENT 

The Code of the District of Columbia authorizes the issuance of at- 
tachments before judgment, upon prescribed grounds. Attachments are 
therefore authorized by law in the District of Columbia. Under the de- 
cision in the MIXTER case cited, sureties may not defend against irreg- 
ularities inthe form of the proceeding to obtainan attachment authorized 
by law — even though such irregularities would warrant the discharge of 
such an attachment upon a proper application therefor. 

The Code authorizes the release of an attachment by the filing of an 
undertaking. In this case the attachment was discharged and released 
by the giving of a bond to perform the judgment of the Court. The un- 
dertaking was unconditional. Furthermore, no objection to the issuance 
of the attachment was made until later. After the discharge and release 
of the attachment by Court order upon the giving of the undertaking, the 
attachment was null and void having been dissolved pursuant to the con- 
ditions of the bond. 


The bond in the instant case is a performance bond, not a forthcom- 


ing or delivery bond. The surety unconditionally agreed to abide and 
perform the judgment of the Court. The bond follows the language of 
the bond in the case of National Surety Co. v. Poates, supra. 

This Court has held that the affidavit, upon which the instant at- 
tachment was issued, was deficient and the attachment wrongfully issued. 
This did not make the attachment void ab initio, but voidable, on the au- 
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thority of the National Surety Co. v. Poates. Upon the filing of the bond, 
the attachment was dissolved. This Court has not held that the attach- 
ment was null and void ab initio, but null and void. We contend it was 
null and void when dissolved by the posting of the bond, and that the 
surety is obligated under its contract. 

Respectfully submitted, 


/s/ James C. Cacheris 
Attorney for Defendant and 
Third Party Plaintiff 


/s/ Albert C. Boehm 
Attorney for Plaintiff 


[ Certificate of Service 
6 January 1965] 


ORAL OPINION OF THE COURT (Holtzoff, J.) 
January 11, 1965 


THE COURT: The third-party plaintiff, the Washington Build- 
ing Services, Inc., which was the original defendant in the case brought 
in as a third-party defendant, United Janitorial Services, Inc. The third 
party plaintiff then obtained an attachment against the third-party de- 
fendant. This attachment was levied on property belonging to the latter. 
In order to release the property from seizure under the attachment, the 
third-party defendant filed a bond written by the New Amsterdam Casu- 
alty Company. 

At the trial, judgment was rendered in favor of the third-party 
plaintiff against the third-party defendant for an amount in excess of 
$15,000.00 with interest. The third-party plaintiff now moves for judg- 
ment against the New Amsterdam Casualty Company on the attachment 
bond for the amount of the judgment that the third-party plaintiff had ob- 
tained against the third-party defendant. 
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The final judgment rendered at the trial, in addition to rendering 
the judgment just referred to, also held that the attachment was null and 
void. The question presented by the motion is whether there is liability 
on the attachment bond, which was filed to release the attached property 
in view of the fact that the attachment itself was later held to be nulland 
void. The Court is of the opinion that this matter is governed by the de- 
cision of the Supreme Court in Pacific National Bank vs. Mixter, 124 
United States 721. In that case an attachment was levied, as it was here, 
and a bond was filed to release the attached property. Later it was ad- 
judged that the attachment was illegally issued and levied.’ The Supreme 
Court held that under those circumstances there was no liability on the 
bond given to release the property seized under the attachment. The 


reasoning on which this conclusion was based is that a bond given to 


release the attached property is substituted for the attached property, 
and the attachment creditor has a right to have recourse to the bond in- 
stead of the property that he originally attached. The purpose of the 
bond is not to increase the rights of the attachment creditor, but only 
to substitute his right to recover as against the original property by 
giving him rights on the bond. It is sought to distinguish the case on 
the basis that in the Pacific National Bank case there was no Statutory 
basis for the attachment, whereas in the case at bar there was a Statu- 
tory basis if the requirements of the law had been complied with. This 
Court held that the requirements of law had not been complied with and 
that therefore the attachment should be set aside and declared null and 
void. : 

No distinction in principle is discernible between the: two factual 
situations. Attention is also called to the fact that the bond in this case 
is a contract to pay the amount of the final judgment if any should be re- 
covered. It appears from page 73 of the opinion in the Pacific National 
Bank case that the bond there given also contained a similar provision. 
Nevertheless the Supreme Court held that there was no liability on the 
bond given to lift the attachment in view of the fact that there was no 
legal basis for the attachment. 
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The moving party relies on the decision of the Court of Appeals in 
National Surety Company vs. Poates, 43 Appeals D. C. 334. The Court 
is of the opinion that that case is not in point. There a motion to vacate 
the attachment was made by the surety company long after the final dis- 
position of the case, and the only basis for the motion was a minor de- 
fect in the affidavit on which the attachment was issued. Obviously the 
surety company has no Standing to question the validity of the attach- 
ment, and certainly not after the final disposition of the case. The sit- 
uation here is entirely different because the validity of the attachment 
was attacked by the party against whom the attachment had been levied, 
and the basis for the attack, which the Court sustained, was not a minor 
defect in the affidavit but that the affidavit did not show a sufficient ba- 
sis for the attachment. 

In view of these considerations the motion is denied. 


[Filed Jan. 18, 1965] 


ORDER 


Upon consideration of the Motion for Judgment of the defendant and 
third party plaintiff, Washington Building Services, Inc., against the New 
Amsterdam Casualty Co. on its bond given to release an attachment and 
arguments of counsel for Crown Supply, Inc., Washington Building Serv- 
ices, Inc., United Janitorial Services, Inc., and the New Amsterdam 
Casualty Company in open court, and it further appearing to the Court 
that the attachment before judgment of Third Party Plaintiff, Washing- 
ton Building Services, Inc. against the assets of Third Party Defendant, 
United Janitorial Services, Inc., issued on February 1, 1963, has been 
declared to be null and void by this Court in a Judgment rendered on 
May 21, 1964, it is by the Court this 18th day of January, 1965, 
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ORDERED, that the said Motion for Judgment of the Defendant and 
Third Party Plaintiff be and the same is hereby denied; and it is further 

ORDERED, that the New Amsterdam Casualty Company, surety on 
the bond of United Janitorial Services, Inc., filed herein on February 9, 
1963 to procure the release of the aforesaid attachment, is discharged 


from further liability thereon. 


/s/ Alexander Holtzoff 
Judge 


Copy of foregoing Order mailed, postage 
prepaid, this 13th day of January, 1965, 

to: James C. Cacheris, Esq., Attorney for 
Defendant and Third Party Plaintiff, 1511 

K Street, N. W., Washington 5, D.C.; 

Albert C. Boehm, Esq., Attorney for Plaintiff, 
2230 Wisconsin Avenue, N.W., Washington, 
D.C., and to Carl Fogel, Esq., Attorney for 
Third Party Defendant, 1762 Corcoran Street, 
N.W., Washington, D.C. 


JACKSON, GRAY & LASKEY 


By: /s/ James R. Treese 
Attorneys for New Amsterdam 
Casualty Company 

1025 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
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QUESTIONS PRESENTED 


May Appellant raise and argue questions which could only have 
been raised on an appeal from a judgment from which no appeal 


was taken? 


Other than the foregoing, the sole question is: Is the surety ona 
bond filed to release an attachment before judgment, liable on the 
bond if the attachment has been adjudged to be null and void? 


QUESTIONS PRESENTED 
COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. An Attachment Which Has Been Adjudged Null and 
Void Will Not Sustain a Bond Given To Discharge It 
or To Release Property Levied on Under It 


Appellants Cannot Raise and Argue Issues Which 
Could Only Have Been Raised on an Appeal From a 
Judgment After the Time Has Passed for Taking 
Such an Appeal 


CONCLUSION 
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and 
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BRIEF FOR APPELLEE, 
NEW AMSTERDAM CASUALTY COMPANY 


COUNTER-STATEMENT OF THE CASE 


The Appellee makes no exception to the Appellant's Statement of 
the Case other than to refer the Court to the actual basis of the Court's 
judgment as delivered by oral opinion on January 11, 1965 (JA 32-34). 
Appellants have stated (Br. p. 3) that: "The basis of the Court's judg- 
ment appears to be set forth in an oral opinion (JA 14) that the affidavit 
upon which the attachment was issued 'sets forth just a conclusion’ and 
that it was insufficient and therefore the attachment was null and void." 
That particular opinion is relevant to the appeal herein only insofar as 
it reiterates that the attachment in question was null and void. The 


grounds on which the District Court held the attachment to be null and 
void are not a part of this appeal. To present that argument, Appellants 
should have noted an appeal from the judgment of May 21, 1964 (JA 20). 
For purposes of this appeal, the attachment is conclusively presumed to 
be null and void. 


SUMMARY OF ARGUMENT 


A bond releasing an attachment before judgment is a substitute for 
the attachment and is for the protection of the party seeking the attach- 
ment. If that party cannot attach or if the attachment is declared to be 
null and void, the party seeking attachment cannot obtain any greater 
rights because of the existence of a bond than could be obtained where 
no bond is provided as a substitute. If the attachment is null and void, 
so is the bond which takes its place. 


ARGUMENT 


L 


An Attachment Which Has Been Adjudged Null and Void Will 
Not Sustain a Bond Given To Discharge It or To 
Release Property Levied on Under It 


The fact that a bond is executed and filed is not by itself sufficient 
for Appellants to recover on it. If the bond is not one of the nature con- 
templated by the statute no rights accrue to those seeking the attach- 
ment for the reason that in such case the act would not authorize its 
execution. Maiatico Construction Co. v. United States, 65 U.S. App. 
D.C. 62, 79 F.2d 418, 424. 


Under the then-existing District of Columbia Code, Section 16-311, 
Appellee, New Amsterdam Casualty Company, executed and became 
surety for United Janitorial Services, Inc. on a bond for the release of 
the attachment before judgment in the instant case. The bond was filed 


on February 9, 1963. It was given "in consideration of the discharge 
and release of the attachment upon the credits of the defendant, United 
Janitorial Services, Inc. * * *."" (JA 11) 


Appellants apparently rely on the case of United States Surety Co. 
v. American Fruit Product Co., 40 App. D.C. 239, 246. This Appellee 
has no quarrel with the law as stated in that case. Quoted in its entirety 
that portion of the Court's decision to which the Appellants refer, reads 
as follows: 


"But here we have a different case. An attachment or 
appeal bond is a contract. Where the surety, by ex- 
press agreement in the bond, as in this case, agrees 
to submit to the jurisdiction of the Court and abide by 
and perform the judgment of the Court, it is equiva- 
lent to a waiver of process and submission to the ju- 
risdiction of the Court. Where the statute provides 
for summary entry of judgment against the surety, 
and, by the terms of the bond, he has submitted him- 
self to the jurisdiction of the Court for that purpose, 
no fact remains to be ascertained to render the surety 
liable, and a separate action on the bond is unneces- 
sary." 


Although the question before the Court in the case cited was whether or 


not the summary entry of judgment against a surety under such circum- 


stances was constitutional, the decision does not support, but is con- 
trary to the position taken by Appellants herein. Specifically, this Court 
in that case required the surety on a bond to release an attachment to 
abide by the judgment of the Court. In the instant case, the shoe is 
merely on the other foot: The surety, New Amsterdam Casualty Com- 
pany, asserts that Appellants must abide by, and the surety relies on, 
the judgment of the Court in its Order of May 21, 1964, declaring the 
attachment to be null and void. Logically, there can be no liability ona 
bond releasing a void attachment. No greater contractual obligation is 
imposed on a surety by ruling of the Court in United States Surety Co., 
supra. 


grounds on which the District Court held the attachment to be null and 
void are not a part of this appeal. To present that argument, Appellants 
should have noted an appeal from the judgment of May 21, 1964 (JA 20). 


For purposes of this appeal, the attachment is conclusively presumed to 
be null and void. 


SUMMARY OF ARGUMENT 


A bond releasing an attachment before judgment is a substitute for 
the attachment and is for the protection of the party seeking the attach- 
ment. If that party cannot attach or if the attachment is declared to be 
null and void, the party seeking attachment cannot obtain any greater 
rights because of the existence of a bond than could be obtained where 
no bond is provided as a substitute. If the attachment is null and void, 
so is the bond which takes its place. 


ARGUMENT 
L 


An Attachment Which Has Been Adjudged Null and Void Will 
Not Sustain a Bond Given To Discharge It or To 
Release Property Levied on Under It 


The fact that a bond is executed and filed is not by itself sufficient 
for Appellants to recover on it. If the bond is not one of the nature con- 
templated by the statute no rights accrue to those seeking the attach- 
ment for the reason that in such case the act would not authorize its 
execution. Maiatico Construction Co. v. United States, 65 U.S. App. 
D.C. 62, 79 F.2d 418, 424. 


Under the then-existing District of Columbia Code, Section 16-311, 
Appellee, New Amsterdam Casualty Company, executed and became 
surety for United Janitorial Services, Inc. on a bond for the release of 
the attachment before judgment in the instant case. The bond was filed 


on February 9, 1963. It was given "in consideration of the discharge 
and release of the attachment upon the credits of the defendant, United 
Janitorial Services, Inc. * * *."' (JA 11) 


Appellants apparently rely on the case of United States Surety Co. 
v. American Fruit Product Co., 40 App. D.C. 239, 246. This Appellee 
has no quarrel with the law as stated in that case. Quoted in its entirety 
that portion of the Court's decision to which the Appellants refer, reads 
as follows: 


"But here we have a different case. An attachment or 
appeal bond is a contract. Where the surety, by ex- 
press agreement in the bond, as in this case, agrees 
to submit to the jurisdiction of the Court and abide by 
and perform the judgment of the Court, it is equiva- 
lent to a waiver of process and submission to the ju- 
risdiction of the Court. Where the statute provides 
for summary entry of judgment against the surety, 
and, by the terms of the bond, he has submitted him- 
self to the jurisdiction of the Court for that purpose, 
no fact remains to be ascertained to render the surety 
liable, and a separate action on the bond is unneces- 
sary." 


Although the question before the Court in the case cited was whether or 


not the summary entry of judgment against a surety under such circum- 
stances was constitutional, the decision does not support, but is con- 
trary to the position taken by Appellants herein. Specifically, this Court 
in that case required the surety on a bond to release an attachment to 
abide by the judgment of the Court. In the instant case, the shoe is 
merely on the other foot: The surety, New Amsterdam Casualty Com- 
pany, asserts that Appellants must abide by, and the surety relies on, 
the judgment of the Court in its Order of May 21, 1964, declaring the 
attachment to be null and void. Logically, there can be no liability on a 
bond releasing a void attachment. No greater contractual obligation is 
imposed on a surety by ruling of th: Court in United States Surety Co., 
supra, 


The lower court was entirely correct in its opinion that this case is 
governed by the decision in Pacific National Bank v. Mixter, 124 U.S. 
721, 31 L.Ed. 567, 8 S.Ct. 718. In that case, the Supreme Court held at 
124 U.S. 721, 728-729: 


"* * * In the present case, however, the question is 
whether the bond creates a liability when the attachment 
on which it is predicated was actually prohibited by law. 
In other words, whether an illegal and therefore a void 
attachment is sufficient to lay the foundation for a valid 
bond to secure its formal dissolution. The bond is a 
substitute for the attachment, although not effected by 
all'the contingencies which might have discharged the 
attachment itself. Carpenter v. Turell, 100 Mass. 450, 
452; Tapley v. Goodsell, 122 Mass. 176, 182. Such be- 
ing the case, it necessarily follows that if there was no 
authority in law for the attachment, there could be none 
for taking the bond. If the attachment itself is illegal 
and therefore void, so also must be the bond which takes 
its place. Objections can be made to an attachment is- 
sued on proper legal authority, which cannot be used as 
a defense to a bond taken under the statute for its dis- 
solution; but if there can be no lawful attachment, there 
can be no valid bond for its dissolution. The case is to 
be considered as though there was no law whatever for 
the seizure of property by attachment before judgment 
in any case. As the taking of the property under such 
circumstances would be unlawful, so also would be the 
act of the magistrate in accepting the bond." [Emphasis 
added] 


Appellants have failed to cite a single case which has held contrary 
to the holding in Pacific National Bank, supra, and Appellee has also 
been unable to discover such a holding.1 The judgment entered on May 
21, 1964 contained the following: 


Lior ‘cases following the rule in Pacific National Bank, supra, see 89 ALR 266, 
277. 


'"* * * That the said attachment before judgment of third- 
party plaintiff, Washington Building Services, Inc., 
against the assets of third-party defendant, United Jani- 
torial Services, Inc., issued herein on February 1, 1963, 
is, and hereby delcared to be null and void and the cause 
is referred to the Auditor of the Court to take proof of 
damages sustained by the third-party defendant, United 
Janitorial Services, Inc. by reason of said wrongful at- 
tachment? and to report thereon to the Court." [Empha- 
sis added] 


By application of the rule announced by the Supreme Court, in 
Pacific National Bank, supra, the surety on the bond which takes the 
place of an attachment must be relieved of all liability on said bond if 
the attachment is declared void. 


Appellee attaches great weight to the Court's decision in the case 
of National Surety Co. v. Poates, 43 App. D.C. 334. Appellee submits 
that the court below was correct in distinguishing the Poates case, 
supra, from the instant case. The trial judge pointed out that the Poates, 
case involved a Motion to Quash the attachment by the surety made more 
than seven (7) years after the attachment and after the final disposition 
of the case, on the ground that there was a minor defect in the affidavit. 
In the present case, the attack on the attachment was made by the Third- 
Party Defendant, United Janitorial Services, Inc., the party against 
whom the attachment had been levied and the court below found, not a 
minor defect, but a sufficient showing’ for the attachment to be declared 
null and void. In the Poates case, supra, the surety was claiming only 
the possibility that the attachment was "'voidable." 


2 The bond in the case at bar is not the attachment bond required by D.C. Code 
§ 16-501 (1963; Based on D.C. Code 1961 Ed. § 16-301); it is the release bond 
provided for by D.C. Code § 16-510 (1963; Based on D.C. Code 1961 Ed. § 16- 
311). 


3 see Part II, Appellee's Brief, infra, p. 8. 


Ul. 


Appellants Cannot Raise and Argue Issues Which Could Only 
Have Been Raised on an Appeal From a Judgment After 
the Time Has Passed for Taking Such an Appeal 


In Parts IU, IV and V of their Brief, Appellants seek to resurrect a 
right of appeal from the Order of May 21, 1964 well beyond the time al- 
lowed for noting such appeal. In their Statement of Points (Br. p. 3) in 
the instant appeal, Appellants did not assert any error by the lower 
court in reaching its decision that the attachment was null and void. 
This appeal is from the Order of January 18, 1965 (JA 34-35) and from 
that Order only. This makes clear that, without a valid challenge of the 
correctness of the earlier (May 21, 1964) judgment, no successful attack 
is even possible upon the judgment (January 18, 1965) from which this 
appeal was taken. Whitehead v. American Security & Trust Co., 109 


U.S. App. D.C. 202, 285 F.2d 282, 286 (1960); Slater v. Peyser, 91 U.S. 
App. D.C. 314, 200 F.2d 360 (1952); Randolph v. Randolph, 91 U.S. App. 
D.C. 170, 198 F.2d 956 (1952); Bradley v. Pace, 87 U.S. App. D.C. 11, 
183 F.2d 806 (1950). 


Assuming arguendo, that the provisions of Rule 73 of the Federal 
Rules of Civil Procedure relating to the timeliness of noting an appeal 
do not apply herein, the basis for the Court's finding that the attachment 
was null and void (JA 13-15) is uncontradicted by the record before the 
Court in this appeal. The lower court found that the affidavit in support 
of the attachment before judgment set forth only a conclusion, and 
stated no facts as required by the statute which authorizes an attachment 
before judgment, namely, Section 16-501 of the District of Columbia 
Code (1963). Petroni v. Bass, 186 F. Supp. 759. 


In V of its Brief, Appellants maintain that the Order of May 21, 
1964 is interlocutory. Quoting in its entirety that portion of the Joint 
Appendix to which Appellants refer, it is quite clear that this is not so. 


It was the intention of the lower court that the Order of May 21, 1964 
was a final one. Clarifying this point, the following pore (JA 16) 
transpired before the Court: 


"The Court: Do you wish to address the Court? 


"Mr. Thorman: (Attorney for Third-Party Defendant, 
United Janitorial Services, Inc.) Yes, may it please 
the Court. Is it Your Honor's intention that the en- 
try of the judgment be postponed until the Auditor 
has rendered his Report ? 


"The Court: No. But one of the provisions of the 
judgment will be to refer the matter to the Auditor 
for computation of damages. This is like an inter- 
locutory judgment in that respect.'' [Emphasis 
added | 


The judgment entered on May 21, 1964 makes this point clear, i.e., 
only the amount of damages as a result of the wrongful attachment was 
to be determined by the Auditor. The judgment entered on May 21, 
1964 must be deemed final and the time for noting an appeal from said 
judgment must necessarily run from that date. 


4 We reiterate that the assessment of damages was to be for the wrongful attach- 
ment, and would be against the principal and surety on the attachment bond, not 
the release bond. See footnote 2, supra, p. 5, 


CONCLUSION 


The single issue to be determined in this appeal involves the lia- 
bility of the surety on the bond to release at attachment which has been 
adjudged null and void. Because of the universal and controlling rule 
announced by the Supreme Court in Pacific National Bank v. Mixter, 
supra, judgment appealed from should be affirmed. 
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INTRODUCTION TO REPLY 


The appellee argues: 


I. An attachment which has been adjudged null and 
void will not sustain a bond given to discharge. it or to 
release property levied on under it; and 


tI. Appellants cannot raise and argue issues which 
could only have been raised on an appeal from a judg- 
ment after the time has passed for taking such an ap- 
peal. 


Under the facts and record in the instant case these two arguments 
are somewhat related as is shown by some of the pertinent cases cited 
in this reply. 


Let it be said at the outset that we have not meant the instant appeal 
to be an appeal of the judgment of May 21, 1964. But because of the na- 
ture of the judgment and the trial Court's denial of the motion to dis- 
charge the surety, the issues involved in the instant appeal must nec- 
essarily be argued in their relation to the entire case. The issue to be 
determined in this appeal is whether the surety on the dissolution bond 
is liable. That issue necessarily involves a consideration of the prior 
judgment and order and their effect, on, or relationship to, the issue in- 
volved in this appeal. 


In this connection, it is clear that the question of the surety's lia- 
bility was not determined, nor meant by the trial Court tobe determined, 
by the judgment of May 21, 1964. (Oral opinion May 21, 1964, JA 19.) 


The first ruling of the trial Court on the liability of the surety was 
made by order dated July 1, 1964, when a motion to discharge the surety 
was denied. 


The issue in the instant appeal arose by virtue of the order of Jan- 
uary 18, 1965, discharging the surety, a reversal of the order of July 1, 
1964. 


The appellee relies mainly on Pacific National Bank v. Mixter, 124 
U.S. 721, 31 L.Ed. 567, 8 S. Ct. 718. Appellant does not argue the points 
decided therein, but the decision is based upon facts not applicable to 
the instant case. In that case the Court simply held that an attachment 


proceeding, where an attachment was prohibited by Statute, or there was 


no Statute authorizing an attachment, was a nullity; the entire proceeding 


was illegal and a nullity, including a bond filed therein. 


In the instant case there was a Code provision for filing the attach- 
ment, District of Columbia Code, Title 16, Section 301, (1961 Edition); 
and the dissolution bond, District of Columbia Code, Title 16, Section 
311, (1961 Edition). Therein is the basic distinction between Pacific 
National Bank v. Mixter, supra, and the instant case. 


On the appellees’ argument that the trial Court's judgment (May 21, 
1964, JA 20), that the attachment was null and void thereby voided the 
bond or the liability of the surety, no pertinent cases were cited. 


The cases hereinafter discussed are directly in point. 
PERTINENT CASES 
Ferguson v. Glidewill, 48 Ark. 195, 2 S.W. 711. 


In this case the plaintiff Ferguson sued one Moore and had an at- 
tachment issued on the ground that Moore was about to sell his property 
with intent to defraud his creditors. The attachment was levied on prop- 
erty of Moore, who caused a bond to be issued to plaintiff by Glidewell, 
as surety, to the effect that Moore would perform the judgment of the 
Court. The bond was approved, and the property released. Moore filed 
an affidavit denying the statement of the affidavit of plaintiff upon which 
the attachment was issued. Judgment was rendered in favor of plaintiff 
against defendant Moore on the complaint, and the attachment was or- 
dered to be discharged. Ferguson then brought action against Glidewell 
on the bond executed by him for the amount of the judgment recovered 
against Moore. Glidewell answered, setting up the order discharging the 
attachment as his defense. Judgment was rendered in favor of the surety 
Glidewell, and Ferguson appealed. 


Those facts are almost identical to the facts in the ‘instant case, al- 
lowing for procedural differences. 


In a lengthy opinion the Court distinguishes between forthcoming 
bonds and dissolution bonds permitted by Statute, holding that a dissolu- 
tion bond is not affected by the discharge of the attachment. The Court 
asks: 

"How can the attachment be sustained or discharged 
after the defendant has discharged it by giving bond?" 

The Court held: 


"Construing all the statutes we have cited, together, 
our conclusion is that Moore is precluded by the bond 
sued on from controverting the grounds of the attach- 
ment it was given to discharge, and that Glidewell, the 
obligor therein, was absolutely liable for the amount 
recovered by the plaintiff in the action in which it was 
given, without reference to the question whether the at- 
tachment was rightfully or wrongfully sued out.” 


Appellants submit that the attachment in the instant case was "dis- 
charged and released" according to the terms of the dissolution bond, the 
principal and surety contracting, "in consideration of the discharge and 
release of the attachment," to abide and perform the judgment of the 
Court. Upon the filing of the bond and the order releasing the attach- 
ment, the attachment had no further existence. 


It was said in Wyman v. Hallock, 4 8.D. 469, 57N.W. 187, comment- 
ing on McLaughlin v. Wheeler, 1S8.D. 497, 47 N.W. 816: 


(the filing of the bond) '* * *discharged the attach- 
ment. It wiped out or annihilated it, and the undertaking 
was put in its place. Logically, and we think inevitably, 
following this, we held that thereafter the attachment 
could not be discharged by the judge or court, for the 
reason that there was no longer any attachment to be 
discharged, nothing for such order to be directed 
against." 


It was further said in Wyman v. Hallock, supra: 


"To hold that the undertaking may be avoided by a subse- 
quent discharge of the attachment would be to substitute 
a new contract for the one the parties had made, and to 
make conditional and contingent what the parties had 
agreed should be unconditional and absolute." 


In United States Fidelity & Guaranty Co. v. Sabath, 286 Ill. App. 320, 
3 N.E.2d 330, 335, the Court said: 


"A dissolution bond binds the obligors to pay any judg- 
ment that may be entered. Upon the giving of such bond, 
the attachment is not released, technically speaking — it 
is dissolved, the property is restored to the defendant, 
and the cause proceeds in personam. A dissolution bond 
is much more onerous than a forthcoming bond."’ 


In Pacific Nat. Bank v. Mixter, supra, it is said: 


"The bond is a substitute for the attachment, although not 
affected by all the contingencies which might have dis- 
charged the attachment itself. Carpenter v. Turell, 100 
Mass. 450, 452; Tapley v. Goodsel, 122 Mass. 176, 182." 


Those cited authorities, approved in that case hold as follows: 
Carpenter v. Turrell, 100 Mass. 450, 452. 


"The Plaintiffs contend that the bond is a mere substitute 
for the attachment, and therefore that it should stand in 
all respects as its precise equivalent. But suchis not 
the purport of the bond, nor the intention of the Statute 
which authorizes it to be given. It does not merely re- 
store the possession of the property to the debtor sub- 
ject to the attachment; it dissolves the attachment ut- 
terly. It is not given for the property itself, nor as 
security for its value; but for the payment absolutely 
of the judgment when recovered in the suit, whatever 
may be its amount. It is, in many respects, a higher 
and better security for the creditor than the attachment. 
It is not liable to be discharged by the insolvency or 


death of the debtor; nor by any facts which might dis- 
solve the attachment without defeating the suit. This 
is shown by the cases cited upon the brief of the plain- 
tiffs. 


"The bond, although a substitute for the attachment, is 
not its equivalent, and has not its incidents. * * *" 


Tapley v. Goodsell, 122 Mass. 176, 182: 


"But a surety on a bond to dissolve an attachment does 
not stand upon the footing of a stranger to the action. 
The very purpose, as well as the tenor, of his obliga- 
tions, is to secure the payment of any judgment that 
may be recovered against his principal. The bond is 
not affected by contingencies which might have dis- 
charged the attachment, if no bond had been given. 
Neither death nor bankruptcy of the principal dis- 
charges the surety from his obligation to satisfy a 
judgment lawfully rendered against the principal or 
his representatives; but such a judgment in the ab- 
sence of fraud or collusion, is conclusive against the 
surety." 


Brady v. Onffroy, 37 Wash. 482, 79 P. 1004: 


In this case there was a complaint for money due and an attachment 
before judgment was obtained and levied. A bond to dissolve the attach- 
ment was filed by defendant, conditioned that the defendant should per- 
form the judgment of the Court in the cause. Five months later, in Oc-. 
tober 1902, on motion of the defendant, an order was entered declaring 
that the attachment and garnishment were thereby vacated, and also de- 
claring that the surety upon the aforesaid bond given by defendant was 
released and discharged. 


The plaintiff attempted to prosecute an appeal from that judgment 
but the appeal was dismissed. Thereafter a judgment in favor of plain- 
tiff against defendant, for money due, was entered after trial of the 
case. The judgment was entered against the defendant and surety upon 


the bond. Some time later the defendant moved to strike from the judg- 


ment so much thereof as was awarded against the surety, which motion 
was granted. The plaintiff appealed. 


The Court held that the dismissal of the appeal from the order of 
October 1902, had the effect of affirming that order. 


The Court considering the record at that point said: 


"It therefore becomes necessary to determine what force 
should have been given to that order at the time the one 
now appealed from was made. If there was nothing for 
the order of October, 1902, to act upon, then it was of no 
force, and its affirmance by the dismissal of the appeal 
gave it no more vitality than it already had. The respond- 
ent's bond was filed in the cause months before that order 
was made. It was conditioned that the respondent would 
perform the judgment of the court, and, under the terms 
of section 5374, 2 Ballinger's Ann. Codes & St., the at- 
tachment was thereby discharged. It follows that when 
the order of October, 1902, was made, the attachment 
had long since been discharged by the giving of the re- 
spondent's bond. The filing and approval of the bond 
ended the attachment, and there was no attachment pend- 
ing before the court at the time the order was made upon 
which it could operate. It was therefore a nullity for want 
of subject-matter. The same was also true of that part of 
the order which purported to discharge the surety upon 
the bond. The motion of respondent sought the discharge 
of the surety solely as a consequence to follow from the 
discharge of the attachment. It is manifest that the court 
did not determine as to the surety's liability upon any 
other theory. The motion asked for the order merely 
upon the ground that the attachment was wrongfully is- 
sued. The question of the surety's liability, without re- 
gard to the regularity of the attachment, was not before 
the court. That question was therefore not adjudicated, 
and the order did not become res adjudicata. It was so 
held in Wyman v. Hallock (S. D.) 57 N.W. 197--a case in- 
volving all the essential features here discussed. The 
court in that case said: 'If this undertaking became void 


and of no further effect upon the entry of such order, it 
was not because the order so said, but because such was 
the legal effect of discharging the attachment. If the ques- 
tion of the further life or force of this undertaking was 

not before the judge, his expression of his opinion thereon, 
although in the order, was voluntary and obiter, and does 
not affect the parties or their rights, so that the question 
here presented is precisely the same as it would have 
been if the order had made no reference to the bond or 
undertaking and its cancellation.' 


"From the foregoing it follows that the order of Oc- 
tober, 1902, did not adjudicate the surety's unconditional 
contract liability under the terms of the bond, and the 
question now before us is, did the court err by striking 
from the judgment that portion thereof which awarded 
recovery against the surety? Our statute provides that 
the bond of the defendant in an attachment proceeding 
shall contain a promise to perform the judgment of the 
court. The filing of the bond shall be deemed an appear- 
ance in the action, and, if judgment goes against the de- 
fendant, it shall also be entered against the surety. Sec- 
tions '5374, 5375, 2 Ballinger's Ann. Codes & St. It is 
almost universally held that under such statutory provi- 
sions the bond becomes an unconditional contract or 
promise to pay whatever judgment shall be rendered 
against the defendant upon the merits of the case, and 
that it does not depend upon the regularity of the attach- 
ment branch of the case. The theory of the statutes and 
decisions is that the consideration for the promise to 
pay the judgment is the immediate release of the at- 
tached property. The giving of the bond effects the im- 
mediate discharge of the attachment and release of the 
property, and the bond then becomes a security for any 
judgment that shall be rendered against the defendant. 
The cases hold, that, when such a bond has been given 
under a statute requiring an unconditional promise to 
perform the judgment of the court, the defendant is 
thereby estopped to raise any question as to the regu- 
larity of the attachment. Rachelman v. Skinner (Minn.) 


48 N. W. 776; Easton v. Ormsby (R. I.) 27 Atl. 216; 
Paddock v. Matthews, 3 Mich. 18; Ferguson v. Glidewell, 
48 Ark. 195, 2 S.W. 711; Gardner v. Donnelly (Cal.) 24 
Pac. 1072; Hazelrigg v. Donaldson, 2 Metc. (Ky.), 445; 
Fox v. Mackenzie (N. D.) 47 N. W. 386; McLaughlin v. 
Wheeler (S. D.) 47 N. W. 816; Bunneman v. Wagner (Or.) 
18 Pac. 841, 8 Am. St. Rep. 306; Hill v. ee 93 Ill. 
77; eanedy: v. Morrison, 31 Tex. 207. 


"It is urged here that under section 5376, 2 Ballinger's 
Ann. Codes & St., the defendant in attachment may raise 
the question of the irregularity of the attachment: even 
after giving the bond as provided in section 5374: The 
latter section is, however, complete in itself, as to the 
effect of giving the bond, and expressly states that "the 
attachment shall be discharged and restitution made of 
property taken or proceeds thereof.' It will be observed 
that the term ‘discharged’ is used as referring to attach- 
ment, which must mean that the attachment then becomes 
a closed incident in the case. Section 5376 provides that 
at any time before or after the 'release' of the attached 
property, or before an actual levy has been made, appli- 
cation may be made that the writ be discharged on the 
ground that it was improperly issued. This section can- 
not be consistent with section 5374, if it is held that ap- 
plication may be made to discharge the writ of attach- 
ment after it has already been discharged by the giving 
of the bond. It must therefore refer to a 'release' of the 
property made voluntarily or otherwise, but without a 
discharge of the writ. In such case the writ would still 
be alive, and would require action on the part of the de- 
fendant to effect its discharge. But when the bond is 
given and approved, the writ is thereby discharged and 
there is no longer any writ to which an application un- 
der section 5376 can be directed. 


"Therefore, under our law, a defendant in attachment 
has the option to first try the question of the regularity 
of the attachment, or to give the bond. If he elects to 
give the bond, which under our statute must provide for 
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the performance of the judgment of the court, he thereby 
gains the advantage of an immediate release of the prop- 
erty and discharge of the attachment. But in lieu thereof, 
under the above authorities, the bond stands as security 
for any judgment that may thereafter be rendered against 
him in the action, and both he and his surety waive any 
right to attack the regularity of the attachment. Our at- 
tention has not been called to any case which holds to the 
contrary, when the bond contains the agreement to per- 
form the judgment. It was so held in some of the above- 
cited cases, where the bond was not in conformity with 
any statute; the liability being based upon the contract 

as a common-law obligation. If the bond is insome other 
form, such as a mere forthcoming bond conditioned to 
return the property in the event the attachment shall pre- 
vail, the obligation is different. But such bonds as our 
statute requires are held to amount to unconditional con- 
tracts to pay the judgment that shall be rendered against 
the defendant in the action. 


"It follows that the surety upon the bond given in this 
case is liable upon the judgment rendered against the de- 
fendant, and that the court erred when it struck from the 
judgment that portion thereof which awarded recovery 
against the surety." 


The views expressed in Brady v. Onffroy, supra, were reaffirmed 
in Adams v. ‘Thibault, 297 P.2d 954 (1956), the Court saying: 'In con- 
clusion, the rule announced in the Bvady case is sound and is supported 
by the weight of authority.” 


SUMMARY OF APPELLANTS' REPLY 


In summary the appellants’ reply to appellee's arguments is: 


I. (a). There was no attachment in existence to be nullified by the 
judgment of May 21, 1964. The attachment had already been discharged 
by the filing of the dissolution bond. 
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(b). The proceedings were not illegal or void as was the case 
in Pacific Nat. Bank v. Mixter, supra. 


(c). The dissolution bond constituted a contract to pay the judg- 
ment which was unaffected by the judgment of May 21, 1964. 


II. (a). The liability of the surety remained intact until the judg- 
ment of January 18, 1965. No appeal on that issue could reasonably 
have been required of these appellants from the order of July 1, 1964, 
denying a motion to discharge the surety. 


(b). A determination of the issue framed by the judgment of 
January 18, 1965, necessarily involves a consideration of: the prior judg- 
ment and orders. 


We submit that the cases cited herein, together with cases already 
cited, namely: 
National Surety Co. v. Poates, 43 App. D.C. 334, and 
United States Surety Co. v. American Fruit Co., 40 
App. D.C. 239, 


are clear authority for the reversal of the judgment appealed from. 


Respectfully submitted, 
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